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CHARLES H. MONTANGE
ATTORMEY AT LAW
426 NW 162ND STREET
SEATTLE, WASHINGTON 98177

(206 B4G-19386
FAX: (206) B46-3739

6 March 2007
by express
: [¥]
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Hon. Vernon Williams

Secretary WAR - 7 2007
Surface Transportation Board Pt ot
395 E Street S.W. pubmﬁemmﬂ

Waghington, D.C. 20423-0001

Re: PYCO Industries -~ Alternative Service -- South

Plaij i ing, Ltd., F.D. 34889; e I
ins Switching, Lt 9 él (ﬁ ?U&;}

PYCO Industries -- Feeder Line Development -- ;

South Plains Switching, Ltd., F.D. 34890; /ﬁ? ?{
-

fie

Hanson Aggregates -- Alternative Service --
South Plains Switching, Ltd., F.D. 34985#3

PYCO Renlv to SAW "Emergency Petition?

Dear Mr., Williams:

Oon behalf of PYCO Industries, enclosed please find an
original and ten copies of a Reply cn behalf of PYCO Industries
with respect to the "emergency petition" filed by SAW in F.D.
34889 on February 15, 2007. The SAW petition seeks to alter the
service protocol in Lubbock currently governing use of SAW
trackage for alternative service to PYCO. Because the issue of
track allocation may come up in docket F.D. 34985 and under
docket F.D. 34890¢ generally (given the orders in that docket to
preserve the status guo), PYCO requests that this pleading be
filed in F.D. 34890 and F.D. 34985 as well as F.D. 34889.

Thank you for your assistance.

onta
for PYCO Industries, Inc.

Ericls.

ce. counsel per certificate of service (w/encl.)
Mr. McLaren (for PYCO) (w/encl.)
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BEFORE THE
SURFACE TRANSPORTATION BOARD

PYCO INDUSTRIES, INC. -- )
ALTERNATIVE RAIL SERVICE ~- ) F.D. 24889
SOUTH PLAINS SWITCHING LTD. )
PYCO INDUSTRIES, INC. -~ )

FEEDER LINE APPLICATION -- )} F.D. 34890
SOQUTH PLAINS SWITCHING LTD. }

REPLY
by PYCO INDUSTRIES, INC.
"Emergency Petitiocn ;g; Partial Modification

of Operating Protocols" filed by South Plains Switching, LTD.

PYCO Industfies, Inc. {(PYCO) opposes the relief sought by
South Plains Switching, Ltd. (SAW), in its alleged "emergency
petition." The petition is an out-of-time petition to reopen
the Board's Part 1147 decision served over three mohths ago, and
makes none of the showings required for recpening.

Background
1. Part 1147 Relief for PYCQO. By decision served November

21, 2006, this Board authorized alternative rail service
pursuant to 49 C.F.R. Part 1147 to PYCO Industries, Inc. (PYCO)
by West Texas & Lubbock Railrocad (WTL). Incumbent rail provider
South Plains Switching, Ltd. (SAW), had not substantively
opposed PYCO's Part 1147 Petition. However, SAW moved to
terminate Part 1147 relief the very next day (November 22).
PYCO timely opposed the SAW termination effort. SAW's
precipitous petition remains pending.

2. SAW's latest petition. On February 15, 2006, incumbent
rail provider South Plains Switching (8aW) e-filed a pleading
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SAW styled an "Emergency Petition" ostensibly pursuant to Part
11317 for a medification of operatiﬁg protoceols governing
alternative rail service {pursuant to 49 C‘F.R.’Part 1147} being
provided West Texas & Lubbock Railroad (WTL) to PYCO Industries,
Inc. (PYCO). The "Emergency Petition" "~ also contained
additional out-of-time arguments purportedly supplementing SAW's
still-pending petition to terminate PYCO's Part 1147 alternative
service. Because this Board's regulations afford only five days
for responses to petitions to terminate, PYCO responded to that
portion of SAW's "emergency" on February 20, 2007.1

This paper deals with SAW's purported Part 1117 "emergency
petition” insofar as it is directed at the protocols. SAW's
"emergency petition" seeks to divert track 5 (one of the tracks
in the SAW vyard near PYCO's Plant No. 1 in Lubbock) from
WTL/PYCO use to SAW use, apparently for storage of empty rail

cars for private owners who are not shippers on the SAW lines.

3. Protocol as relevant here. Pursuant to a proposal
first put forward by SAW in F.D. 34802 (by letter e-filed
February 6, 2006), WIL employs tracks 1 and 5 in the yard for
switching for PYCO, and SAW employs tracks 2 and 3 for its other
cugtomers served out of that yard. Without objection from SAW,
this Board in issuing its Pait 1147 oxdexr served November 21,
2006, merely adopted the F.D. 34802 (Part 1146) alternative

service protocol for alternative service under for F.D. 34889

1 gaw's attorney has filed additional replies to replies
gince that time, all of which should be stricken pursuant to 49
C.F.R, § 1104.13(¢c) (barring replies to replies).
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(Part 1147).
Argument

S5AW's Part 1117 petition has no merit. Indeed, it is not a
true Part 1117 petition, but instead is a late-filed petition
to reopen this Beoard's decision served November 21, 2006
authorizing alternative service and imposing a protocol in the
first place. Reopening is permitted only if the petitioner
shows material error, new evidence, or changed circumstances.
49 C.F.R. § 1115.4. SAW shows none of these.

SAW is supposed to "state in detail" the basis for any
petition to reopen which it files. Since SAW does not even
mention the requirements of 49 C.F.R. § 1115.4, we are left to
conjecture how SAW's claimed basis fits the regulatory
requirement. But this itself suggests SAW has no legitimate
basis, for otherwise SAW's experienced counsel would have
happily laid it out for us.

No material error. SAW's bare-bones pleading does not
suggest any "material error" in respect to the protocol, nor
could it. SAW proposed allocation of tracks 1 and 5 for WTL to
use to serve PYCO in a letter e-filed in F.D. 34802 in February
2006, B8AW never heretofore contesfad this aspect of tﬁe
protocol. It could therefore hardly be waterial error for the
Board to impoée it.

No '"new evidence." "New evidence" for purposes of a

petition to reopen is evidence that could not have been produced

in a timely fashion. The only "new evidence" SAW submits in its



e~-filed February 15, 2007 Yemergency petition® is a letter dated
November 15, 2006, from WTL's counsel to this Board which,
according to SAW, indicates that there had been a "significant
reduction" in PYCO's rail traffic. But this letter was extant
and in SAW's hands before issuance of this Board's November 21
decision, and is thus not '"new evidence," or even "newly
discovered evidence" justifying a petition to reopen out of
time.

No changed circumstance. The gravamen of SAW's petition to
reopen thus must be the existence of some sort of "changed
circumstance" justifying reopeningl SAW seems to assert that
due to lack of any revenue from PYCO traffic, it must resort to
storing cars for private car owners to raise revenue in these
hard times. This is not a changed circumstance. SAW has not
earned profits from PYCO since the inception of alternative
service (authorized in F.D. 34802) in late January 2006.2

Speculation. If there is any Ychanged circumstance," one

can only speculate what that is. We conjecture that what SAW is

2 Certainly PYCO's reduced rail demand is not a "changed
circumstance." PYCO indicated that this would occur in a filing
in F.D. 34890 ({PYCO's feeder line application) served October
19, 20086, PYCO's Rebuttal in F.D. 34890 and 34992, filed 19
Octoker 2006, Exhibit B (Lacy Declaration) and especially highly
confidential Appendix I to the Lacy Declaration. The projection
in Appendix I appears to be correct. That PYCO's October 2006
projections are accurate is hardly a "changed circumstance" (nor
does this fact constitute 'new evidence"). The only thing "new"
or "changed" is that SAW acknowledges the truth in what PYCO
said. But the fact that the incumbent railroad now admits the
truth in what a shipper said is not the kind of change in
reality that justifies reopening; it is only acknowledgement of
pre-existing reality. In short, SAW fails to meet the
requirements for reopening under section 1115.4.
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worried about is that it has lost common carrier business
generally, wholly apart £rom PYCO. But if that is SAW's
argument, then it needs -to be explicit. Otherwise it 1is
sufficient to say that SAW's revenue shortfall is chargeable to
its own misconduct, and SAW's own shortcomings are not a grounds
to reduce agreed-upon facilities for alternative service to
PYCO. PYCO is especially wary of reducing trackage assigned for
alternative use under the protocol, becéuse SAW provoked a near
service meltdown at the inception of altermnative service at the
end of January 2006 by moving all PYCO cars into tracks 1 and 5.
This Board was forced to respond with a protocol order than
required SAW to keep clear of tracks 9200 and 9298. The
protocol as ordered by this Board currently works., At least in
connection with PYCO, SAW tends to work hard to break things
like the protocol that work.

SAW's reference to 49 U.S.C., § 11102(a). While enough has

been said to reject SAW's petition out of hand, for the benefit
of a complete record, PYCO also has some additional objections
to SAW's petition. SAW Dbasically claims that a protocol
modification to allow SAW to store cars for private owners on
Track 5 is neceséary to enhance SAW's revenue. SAW intimates it
otherwise is impaired'in its ability to operate its business in
viclation of 4% U.8.C. § 11l02{a). This argument is flawed
legally and factually, and eithexr flaw is fatal to it.

First, SAW argues for conversion of Track 5 inte revenue

storage for car owners in order to avoid "impairing" itse ability



to "handle its own business" for purposes of 49 U.S5.C. §
11102 (a) . SAW Pet. -at 2. This argument is unavailing.
General storage of cars for private owners is fundamentally
different from providing a common carrier switching service, and
we do not understand such general storage to be per se a common
carrier service at all. In contrast, switching and storing cars
which may be used by the railroad's shippers is a common carrier
service. Track 5 is currently being'used by PYCO and WTL for
common carrier purpeses (switching cargs to and from PYCO). SAW
in seeking to convert that clear common carrier use to what
amounts to the non-common carrier use of the track to generate
revenue by storiﬁg cars for non-shippers.3 SAW could just as
well argue that it needs Track 5 in order to park cabooses and
private passenger cars on it to rent out to rail buffs, or that
it needs Track 5 to rent out as a dog run, or because it wishes
to operate a golf driving range on that part of its rail vyard.

The point is that SAW's intended use in effect is an admission
that it does not need the track itself to carry out its common
carrier duties. But if the track is not needed to serve SAW's

actual ghippers, then depriving SAW of use of Track 5 in no way

3 car storage charges in general are supposed to enhance
transportation efficiency by encouraging better Etrack and
equipment utilization for the provigion of common carrier

gervices, See North American Freight Car Association v. BNSFE,
STH dkt. 42060 (Sub-ne. 1), served Jan. 26, 2007, at p. 6,
citing Mr. Sprout v, U.S., 8 F.3d4 118, 127 {(2d Cir. 1993). The

idea was not to encourage switch railroads to deprive shippers
like PYCO of common carrier services in favor of using track
necessary for that purpose to store cars for car owners who are
not shippers. Indeed, SAW's objective seems to be the reverse
of what car storage charges are supposed to be about.
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"impairs" SAW's ability to handle its own common. carrier
business, which is all that 495 U.S.C. § 11102(a) is about,
agsuming arguendo that statute otherwise applicable as SAW
argues it is.

The problem can be approached from another angle. This
Board has indicated that an incumbent carrier is not entitled to
a "profit" from use of its trackage for alternative service.?
By seeking to divert Track 5 to revenue car storage, SAW is
simply seeking a profit on trackage otherwise assigned for
alternative service in contravention of this Board's stated
policy during Part 1146 and Part 1147 alternative service.

SAW in any event fails to demonstrate it needsg Track 5 for
revenue c¢ar storage, much less that its need surmounts PYCO's
need for the track for common carrier service., As indicated in
the attached Declaration of Rcobert Lacy, visual inspection of
the SAW facilities indicates ample track and side track within
the SAW system to store rail cars. Exhibit A, paras 6-7.

Indeed, as Mr. tacy' notes, SAW had two tracks in its wyard

4 When this Board adopted the Part 1146 and Part 1147
regulations, this Board stated, in response to comments, that it
agreed that the incumbent carrier was not entitled to any lost
profits, but instead only to compensation use of its facilities
and for any services it provided. Expedited Relief for Service
Inadeguacies, Ex Parte No. 628, served Dec. 21, 1998, slip op.
at p. 14. The Board declined "to prescribe an abstract formula”
applicable to all the possible situations. Id. at p. 15. In
essence the matter of compensation was to be worked out by the
parties, with disputes brought to the Board for resolution.
PYCO and WTL have offered to pay SAW $2.390 per carload, with a
set off for amounts expended by WTL to repair SAW's rail, using
methodology customarily employed by this Board to calculate
costs. SAW has not contested the $2.9%0 calculation.
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allocated to it that were free of any cars already. If SawW
wants to store cars in its yard for others, it should start with
what it already has first, and not raid the portion which on
SAW's own recommendation was allocated to WTL use for PYCOC.

Moreover, the same Wisener family that owns SAW also owns
South Plains Lamesa Railroad in nearby Slaton. E.g., Exhibit A
at para 8. These same Wisener's constructed additional
(apparently unused) track at the south end of SAW's trackage
this past year in the name of South Plains Lamesa. The Wisener
family does not show why it cannot store revenue cars for
private car owners on its Slaton trackage, or its new trackage
in Lubbock.

-SAW claims it needs revenue. If it needs revenue, then SAW
should provide adequate service to its sghippers, but failed to
do so in connection with its largest shipper, PYCO, as this
Board has repeatedly found in F.D. 34802, F.D. 24890, and now
F.D. 34889. Nor should SAW retaliate against its shippers,
such as its second largest customer (Hanson Aggregates), by
terminating its lease and attempting to cut if off from its
transload faciliﬁ& in Lubbock. See Decision, F.D. 34890, served
Jan. 24, 2007 (granting relief tc Hanson Aggregates against
SAW). Moreover, SAW should not complain of loss of revenue in
Lubbock when it seeks to divert traffic from Lubbock to the
Wisener family owned rallroad eight miles away in Slaton. If
SAW is sustaining a revenue shortfall, itfis a result of SAW's

retaliatory attitudes, poocr management, outright refusal to do



business with variocus individuals who incur Larry Wisener's
displeasure,® and diversion of business to Slaton. In all
events, SAW can hardly complain of revenue shortfalls due to
lack of shipments when SAW's own conduct is causing lack of
shipments. Mr. Wisener should be working with shippers to
increase their demand for rail service rather than trying to
figure out ways to deprive them of service directly or
indirectly.

If SaW is contending that a protoceol modification is
appropriate because PYCO's ralil service needs are one third or
less of PYCQ's service levels required in the past two cotton
seasons,5 this fact is also unavailing. The two switch tracks
in the SAW yard are necessary to provide historic switching for
PYCO's operations, not just for the years 2005 or 2006, but in

all years. PYCO indicated its expected shipping levels to the

5 gee Declaration of O0.E. Floyd attached (recounting
retaliation by Mr. Wisener that toock place against Floyd
Trucking on March 2, 2007).

© Although SAW does not specifically list a particular
fractional decline, SAW says that PYCO's Plant No. 2 is
shutdown, and that Plant No. 1 is wusing only 4 or 5
railcars/day. Last year, PYCO's Plant No. 2 was in operation
with roughly a dozen carloads per day, and Plant No. 1 required
roughly 20 or more carloads per day. Thus SAW is acknowledging
a decline in PYCO rail service regquirements to 1/6 of prior
levels. Mr. Lacy discusses PYCO's current service demand in his
Declaration attached. Mr, Lacy indicates that PYCO's demand is
in accord with his projections in his verified statement served
October 19, 2006 in F.D. 34890 and the attachments thereto. Mr.
Lacy indicates that PYCO's current demand is considerably less
than 1/3 of 2005/2006 levels. However, he also notes that Plant
No. 2 is expected to restart, and shipments are expected to pick
up somewhat.



Board and to SAW in PYCO's October 19, 2006 submission.’ No one
contested the protocol on the basis of PYCO's shipping levels
then, and there is no "change" in condition cited by SAW which
justifies a revisit now. As indicated, SAW makes no showing of
any need for Track 5 to serve any of its other .shippers.

The actual relevance of SAW's petition. In the end, the

only real relevance of SAW's "emergency petition" is that it is
tantamount to an admission by SAW that SAW's expert in F.D.
34890 (the feeder line proceeding) vastly overstated projected
future rail traffic on the SAW system, and thus vastlf over-
valued SAW. It is appropriate that SAW's de facto admisgsion
that it overstated future use and revenue, and thus value, be
incorporated intc the feeder line proceeding. To this end, PYCO
hereby incorporates the final paragraph of p. 3 of SAW's
"emergency petition" insofar as the SAW ‘'"emergency petition"
constitutes an admission by SAW that PYCO's traffic is
substantially less than 1/3 of 2005/2006 levels at “present," in
the "immediate future," and in the *"foreseeable future" (the

gquoted terms are all used by SAW on page 3 of its'February 15

petition) .8 In sum, SAW's own admission eviscerates SAW's
7 gee, e.qg., PYCO's Rebuttal in F.D. 34890 and 34992,

filed 19 October 2006, Exhibit B . (Lacy Declaration) and
especially highly confidential Appendizx I to the Lacy
Declaration. The projection in Appendix 1 appears to be
correct.

8 Nothing in thie incorporation constitutes indorsement of
any legal conclusions drawn by SAW. As the text makes clear,
PYCO disagrees with all SAW's legal conclusicns, as well as
SAW's reasoning.
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valuation case in F.D. 34890.

Continued SAW retaliation; augmented need for alternative

service. SAW continues to take retaliatory action against
shippefs supporting PYCO's feeder line application. Mr. O.E.
Floyd supplies a Declaration submitted herewith that
demonstrates that as recently as Friday, March 2, 2007, Wisener
family members were engaged in serious retaliatory economic
coercion against Floyd Trucking, =solely because of Floyd
Trucking's support of PYCO's feeder line application. In
particular, Larry Wisener evidently informed a rock company that
had received a rail shipment that Mr. Wisener would not permit
Floyd Trucking to enter his family's property to transload rock.

See, e.g., Floyd Declaration attached as Exhibit B.

Clearly PYCO can expect no guarter should it be faced again
by S8AW as local switch provider, and any shipper with the
temerity to side with PYCO in the feeder line application now
only has increased reason to fear economic. retaliation. PYCO's -
need for WTL's alternative rail service to PYCO is not simply
undiminighed; Mr. Wisener's treatment of Hanson and Floyd
Trucking shows that it is enhanced. PYCO supports relief to
Hanson and to Floyd Trucking from economic coercion by SAW and
its sister company.

Conclusicn
SAW's latest late-filed petition to reopen should be

denied. SAW states no grounds justifying relief.
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afelet ful fyssubnitted,

%E H. 'Montanye ,)

for PYCO Industries, Inc.
426 NW 162d St.

Seattle, WA

98177

(206) 546-1936
fax: -3739

Of counsel:
Gary Mclaren, Esqg.
Phillips & MclLaren
3305 66th 8t., Suite 1A
Lubbock, TX 79413
(B06} 788-0609
for PYCO Industries, Inc.

Exhibit A -- Second Rebuttal Declaration of Mr.

Exhibit B -- Declaration of 0.E. Floyd
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Certificate of Service

I hereby certify service of the foregoing Reply to SAW's
"Emergency Petition" upon the following counsel of record by
express service, next business day delivery, this 6th day of
March 2007:

Thomas McFarland, Esqg.
208 South LaSalle Street, Suite 1890
Chicago, IL 60606-1112 (for SAW)

William Sippel, Esq.

Fletcher & Sippel

29 North Wacker Drive, Suite 920

Chicago, IL 60606-2832 (for US Rail Partners)

John Heffner, Esq.
1920 N Street, N.W., Suite 800
Washington, D.C. 20036 (for WTL)

William A. Mullins, Esqg.

Baker & Miller

2401 Pennsylvania Ave. NW, Suite 300
Washington, D.C. 20037 (for Pioneer/KJRY)

Adrian Steel, Esqg.

Mayer, Brown, Rowe & Maw

1909 K Street, N.W.

Washington, D.C. 20006-1101 {(for BNSF)

Andrew Goldstein, Esq.
McCarthy, Sweeney & Harkaway.
2175 K Street, N.W., Suite 600
Washington, D.C. 20037

Michael Hyer, Esqg.

Vice President and General Counsel

Hanson North America

300 East John Carpenter Freeway, Suite 1645
Irving, TX 75062

e

13



Exhibit A



BEFORE THE
SURFACE TRANSPORTATION BOARD

PYCO INDUSTRIES, INC. -~ )

ALTERNATIVE RAIL SERVICE -- ) F.D. 34889
SOUTH PLAINS SWITCHING LTD. )

PYCO INDUSTRIES, INC. == ) _
FEEDER LINE APPLICATION -- ‘ }  F.D. 34B90
SOUTH PLAINS SWITCHING )

Second Rebuttal Declaration of
Robert Lacy

I, Robert Lacy, make this Second Rebuttal Declaration in
support of PYCO Industries, Inc.'s Opposition to the "emergency
petition" by incumbent rail provider South Plains Switching (SANW).
SAW seeks to change the service protoceol allocating switch tracks
1 and 5 in the SAW yard for use by PYCO's alternative service
provider (West Texas & Lubbock, or WTL) during alternative service
under 49 C.F.R. Part 1147. (My initial Rebuttal Declaration in
F.D. 34889 was directed at SAW's petition to terminate alternative
service filed November 22, 2006.)

1. I am the|8enior Vice PresidentQMarketing for PYCO
Industries, Inc., and am responsible for overseeing shipment of
product to customers. As such, I am familiar with PYCO's rail-
dependent operations. This Declaration is made on behalf of PYCO.

2. PYCO continues to experience efforts by SAW to retaliate
against PYCO for seeking relief from this Beard from inadequate
rail service provided by SAW. For example, SAW continues to seek

to employ local court actions to sever PYCO's access to its outdoor
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seed storage area and to disrupt ‘various other crossings and
utility rights necessary for operation of PYCO's Plant No. 1.

3. PYCO's plant no. 1 esssentially surrounds the SAW'rail yard
in Lubbock. Tracks in the SAW rail vard have traditionally and
historically been used to switch cars fou PYCO's.plant no. 1, as
wall as cars for PYCO's plant no. 2, lccated on the other side of
the mainline. Tracks 9200 and 9298, on the other side of the BNSF
mainline from the SAW vard, have traditicnally and histbrically
bean used to store PYCC's tank cars (SAW purported to cancel PYCO's
track lease for that purpose)r as well as to switch cars for PYCO's
plant no. 2. When SAW originally proposed the basic structure of
the protocol in F.D. 34802, SAW proposed to allocate Tracks 1 and
5 to use by PYCO. To relieve severé congestion caused by PYCO's
termination of PYCO's track lease for Track 9200, this Board
ordered SAW to keep tracks 2200 and 9298 clear of SAW cars as well.
Indeed, one of the tactics that SAW has used to rétaliate against
PYCO in the past has been to create congestion hamstringing service
to PYCO.

4. SAW's "emergency"” motion is directed at Track no. 5. SAW
now wishes to allocate that track in the SAW yard to SAW use for
storing cars for private owners, rather than for use to switch cars
for PYCO. SAW argues that PYCO does not need the track on two
grounds. SAW states "on information and belief"™ (a) that PYCO's

Plant No. 2 is not in operation and {(b) that PYCO is using only 4



or 5 rail cars per day at Plant No. 1. In essence, SAW argues that
PYCO's demand for rail service 1s reduced now and for the
foreseeable future by at least 2/3 the level in either of the two
previous cotton seasons. PYCO admits that its rail use is down by
at least 2/3 or more from the prior twoe years, roughly to the
extent argued by SAW. We projected such- a reduction in our
valuation case filed in F.D. 34890. I filed a verified statement
{(with a highly confidential attachment) in connection with a PYCO
pleading filed on or about October 19 in the feeder line proceeding
which forecast the downturn due to the 2006 growing season. All
agribusiness in the Lubbock area has been so affected. But the
fact that agribusiness demand for rail, or PYCO demand for rail,
does not constitute an "emergency" requiring alteration of the
protocol. What it does indicate is that SAW vastly overstated the
economic value of its properties in the feeder line proceeding,
because 2007 rail demand is far below what SAW projected. In other
words, SAW's "emergency" petition in fact corroborates the lower
GCV estimates provided by PYCO.

5. SAW cannot argue that the lower service requirements
justify termination of alternative service. The service inadequacy
which PYCO faces from SAW flows from the retaliatory management
decisions of SAW, not from lack of resources. SAW continues to
demonstrate that itfwishes to employ all means which it thinks it

can get away with not only to harm PYCO, but also to harm other



companies which have supported PYCO's feeder line application.
This is evidenced by the problems brought to the Board's attention
by Hanson Aggregates in the feeder line proceeding (F.D. 34830} and

by economic coercion experienced by Floyd Trucking in the past

week.

6. SAW also argues that it needs track 5 for revenue storage
of railcars. By observation, overall rail traffic 1s down in
Lubbock, not just PYCO's traffic. The same poor growing season

that reduced cotton yields in Texas has reduced all agribusiness
“exports” from the Lubbock market. As a result, SAW appears to
have ample track available in its vard to meet the switching needs
of its customers. This again underscores that SAW does not need
track 5 to serve demand for commeon carrier services of any of its
customers.

7. SAW instead is seeking use of track 5 for purposes of
storing cars for parties for whom it does not provide common
carrier services. SAW in effecﬁ claims that it needs additional
space for revenue car storage. While we dispute the legal basis of
this argument, it lacks factual basis as well. According te SAW's
track expert in the feeder line proceeding, SAW owns approximately
23 miles of railrcad lines in Lubbock, inclusive of sidings. Of
that amount, approximately five miles are devoted to PYCO's use, or
shared between SAW and WTL. This leaves approximately 18 miles of

SAW-owned track and sidings for SAW to employ for revenue car



storage. Members of my étaff under my direction personally
inspected SAW's tracks on February 28 (Wednesday), March 1
{Thursday) and March 2 (Friday). We found as follows:

Wednesday, Feb. 28:

11 TI2X flat cars south of 50th St. by Llano Logistics
16 RBOX cars north of 50th St. by South Plains Food Bank
g tank cars at Robertson Bonded Warehouse

Approximately 19 cars in the 3AW vard

5 flat cars and 2 tanks west ¢f Avenue

There was ample additional SAW trackage, including ample
side track, for SAW to engage in revenue storage of rail cars on
Wednesday, Feb. 28, without resort to use of any track currently
allocated to PYCO.

Thursday, March 1:

11 TIZX flat cars south of 50th near Llano Logistics

16 RBOX cars north of 50th by 3South Plains Food Bank

9 tanks at Robertson Bonded Warehouse .

14 tanks and 2 lumber cars in SAW yard (two SAW tracks in the
vard were completely empty)

5 flat cars and two tanks west of Avenue A

2 box cars and 1 flat car on the track to Acme

There was ample additional SAW track, including ample side
track, for SAW to engage Iin revenue storage of rail cars on
Thursday, March 1, without resort to use of any track currently
allocated to PYCO,

Friday, March 2:

14 tanks in SAW yard {(twoc SAW tracks

in vard were completely empty)
9 tanks cars near Robertson Bonded
16 RBOX cars and 1 box car north of 50th St. by SPF Bank

5 flat cars and two tanks west of Avenue A.
2 Box cars and one flat on track to Acme



Again, there was ample additional SAW track, including ample
side track, for 3AW to engage in revenue storage of rail cars on
Friday, March 2, without resort to use of any track currently
allocated to PYCO. Indeed, on all days of inspection, SAW had
space in the yard on its own trackage 1if it wished to store cars
for oﬁhers. Iﬁ sum, based cn cuxr survey, the results of which are
repcrted above, SAW has ample vacant side track and rail spurs in
Lubbock te engage in revenue storage of railcars. SAW need not
disrupt switching for PYCO under Part 1147 or the basic service
patterns for any of its other customers tco have space for more
revenue car storage.

8. In addition, the Wisener family owns South Plains Lamesa
Railroad in Slaton, about eight miles southeast of Lubbock. The
Wisener family has attempted to divert business involving Hanson
Aggregates to Slaton. The Wisener family can store cars there as
well. We understand that the Wisener family has suggested that
rail shippers use Slaton rather than Lubbock. The Wisener family
appears to be attempting to divert business from its Lubback,tracksl
to its Slaton tracks. SAW and its owners should address revenue
issues SAW claims to be having in DLubbock by desisting from
encouraging shippers to switch to 3laton and by providing them with
adequate rail service in Lubbock.

9. PYCO remains rail dependent. We must use railcars to ship



the wvast bulk of our cottonseed 5il production, which although
itself down somewhat this year, remains relatively constant in
quantity from year to year. Trucks are not an alternative for that
purpose. We need access to the two switch tracks allocated ta WTL
vse for PYCO in the SAW yard under the protocel in order to switch
our tank cars for Plant He. 1. In addition, we continue to employ
tracks 9298 and 9200 for our tank car fleet and for access to Plant
No. 2 per the protocel. While PYCO's Plant No. 2 is not processing
at this time, it is receiving seed to process or to ship later in
the season. We expect volumes to increase, although of course not
to 2005 or 2006 levels. In addition, we expect to ship cottonseed
from April forward, and it is possible that shipments will resume
this month if deals close. PYCO therefore opposes the protocol
changes sought by SAW. They would disrupt service to PYCO and do
nothing to enhance 3AW revenue beyond what SAW could do without

disrupting service to PYCO,

Pursuant to 28 U.85.C. § 1746, I declare and verify under
penalty of perjury under the laws of the United States of America

that the foregoing is true and correct.

Executed on [ZZu-rC»‘\ 6, 2007 MK
F ot

Robert Lacy /
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BEFORE THE SURFACE TRANSPORTATION BOARD

PYCO INDUSTRIES, INC.
—- FEEDER LINE APPLICATION --
LIKES OF 30UTH PLAINS SWITCHING, LTD.,

Finance Dku. No. 34890

PYCO TNDUSTRIES, INC.
-~ ALTERNATIVE RAIL SERVICE --
SOUTH PLAINS SWITCHING, LTD.,

Finance Dkt. No. 34889

DECLARATION OF
’ O.E. FLOXD

I, 0.E. Floyd, make this Declaration, pursuant to 28 U.S.C. §
1746, in connection with the Feeder Line Application filed by PYCO
Industries, Ind., in F.p. 34890, the alternative rail service
petition filed |by ¥FYCO Industries, lne. in F.D. 34889, and the

alternative ralilll service petition filed by Hanseon Aggregates in

F.D. 34895.

1. I make|this Declaration to document yvet another instance
|

af retaliation %gainsz Floyd Trucking by the owners of South Plains
!
Switching, Ltd.| (YSAW").

2. I 4reviously supplied PYCO Industries, Inc. with a

Declaration iﬂ support of PYCO's feeder line application
!

proceeding. A3 I indicated in that Declaration, I am general

manager of Floyd Trucking Company, a family owned business, in

1
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8867452741 FLOYD TRUCKING ING
Lubbeck, Texas. My business address is 6201 Martin Luther King
Blvd., Lubbock, TX 79404. Fleoyd Trucking Company has been in

business for ove
to 75 trucks at
Manufacturing €
apecial applical

explained that d

tions for trucks.

r forty years a% a sand and gravel hauler, with up

a time. My family i3 also part owner of Wes-Tex

prpany, which constructs “"belly dumpers" and other

In my earlier Declaratiom, I

lespite repeated efforts by Floyd Trucking Company,

we have been un#ble to obtain rall service on reasonable terms from

South Flains Swi
removed our swit

to obtain serv)

in more detail i

1Ce.

tching, LLC ("SAW"). As I further explained, SAW
¢h in retaliation and reprisal against our efforta
Intervention by this Board's Mr. Clemens

tual restoration of the switch, but (as explained

n my earlier declaration) Mr. Wisener contrived to

prevent our use pf it by imposing onercus and uneconomic conditions

on that uvse. I
reputation for 1
service is retal
the first place.
carrier service

3. On )
retaliated again
line application
rock and aggrey

received by rail

=

stated in my declaration that Mr. Wisener has a
hreats and retaliation. Our continued denial of
iatory for our going to this Board for relief in
Floyd Trucking was, and remains, denied common
to our property by SAW.

Friday, March 2, 2007, cthe owners of 3SAW again
ét Floyd Trucking for our support of PYCO's faeder
Floyd Trucking customarily handles trucking of

a

ptes for Duininck Brothers, Duininck Brothers

a shipment of. rock at Slaton, and requested Floyd
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Trucking to trangport the rock from the rail siding to the job

site. Slaton i

s about eight miles southeast of Lubbock. Local

rail switching service in Slaton is provided by South Plains Lamesa

Railroad.

same Wisener family that owns and manages SAW.

Mr. Larry Wisen

Filoyd Trucking

Seuthl Plains Lamesa Railroad is owned and managed by the

On Friday, March 2,
by told Duininck Brothers that he would not allow

on "his" property, and that Duininck must have

someone else provide tLruckiny services or face interruption of

service.

compelled to accede to his redquest,

Trucking lost tl
Wisener's actlo
Trucking was FJ
application.

4. Flo
authorize and g

terms pursuant

should considexr

Wisener and Sout
Pursuant

penalty of perit

that the forego]

Executed on 3"_

Becauge of Mr. Wisener's local market power, Duininck was

with the result that Floyd
his work. The one and only eXplanation Mr. Larry
ng resulting in this losg of business for ¥Floyd

oyd Trucking's support for the PYCO feeder line

yd Trucking renews its request that this Board
ermit PYCTOQ to acquire SAW's lines on reasonable

to PYCO's feeder line application. This Board

further enforcement action against Mr. Larry

th Plains Lamesa Railroad, as appropriate.

to 28 U.8.C. § 1746, I declare and verify under

hry under the laws of the United States of America

ing is true and norrect.

T psdag

PAGE. B3



